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Introduction: Governor Kulongoski charged this body with the responsibility to “look at our
public safety system from beginning to end” and to develop “ strategies to make the system
stronger” wherever it does not sufficiently protect Oregonians.® The successful culmination of
the vast majority of law enforcement activitiesis a conviction followed by a sentencein a
criminal case. Most sentences imposed on most offenders fail to prevent another victimization by
the sentenced offender; most sentencing does not even expressly attempt crime reduction. This
Committee cannot begin to fulfill its charge unless and until it develops strategies for improving
the focus and effect of sentencingin crimind cases.

| respect the diversity of perceptions and values among the participantsin this effort asto
the purposes, the fail ures and the successes of criminal justice. My agenda.is not to change
anyone’ s views as to mandatory minimum sentences, the viability of deterrence, or the division
of responsibilities as between judges and the legislative power (whether exercised by the people
directly or by the legislature). 1'm happy to share my views on such matters, but they are quite
independent of the propositions with which | hope and expect we can all agree. The only debate
we would otherwise need to resolve before making real progressis already decided by Oregon
law: crime reduction is a major purpose of sentencing. Notions to the contrary are dangerously
wrong, however motivated.

| expect that we will all agree:

. Whatever the importance of other components of sentencing, crime reductionisa
major purpose

. Our actual accomplishment of crime reduction fdls profoundly short of our
proclamations and of our potential

. To improve our crime reduction impact, we must change the behaviors of those
involved in producing sentencing decisions

. To succeed, we must pursue strategies that will actualy focus participantsin

criminal justice on responsible, informed, and effective pursuit of crime reduction
through sentencing decisions.

| suspect many of the members of the Committee already agree with parts of this, some
may already agree with al of it. | will attempt to persuade all to agree, then suggest some
strategies as examples. To accomplish my purpose, however, | do not have to convince members
that all or even that any of the examples should be included in afinal report. | will have
succeeded if we can articulate strategies for crime reduction improvement with which all can
agree, and that our success depends on adopting strategies that will result in judges, prosecutors,
defense attorneys, probation officers, and others consciously, prominently, and competently
pursuing crime reduction opportunities with sentencing decisions.



Crime reduction is and must be a major purpose of sentencing: Astonishing asit should
seem, thereis actually a body of literature from academiathat argues that sentencing should not
be about crime reduction.? But Oregon Law is unambiguous. Oregon’s 1971 criminal code
revision el ected to declare public safety to be at least among the purposes of sentencing,® and that
policy choice was more recently enshrined in our state Constitution by vote of the Peoplein
Articlel, section 15: “Laws for the punishment of crime shall be founded on these principles:
protection of society, personal responsibility, accountability for one's actions and reformation.”*
Subsequent legidation, a Judicial Conference Resolution, and the Criminal Justice Commission’s
Public Safety Plan all expressly contemplate that crime reduction is a major purpose of
sentencing.®

Sentencing does not responsibly pursue crime reduction: Thisiswhere| usually begin to
annoy my colleagues and some attorneys, but bear with me; the critical word is“responsibly.”

First, most sentencing hearings (and probation violation disposition hearings) make no
mention whatever of crimereduction. The typical dispute, oncethe range of any discretion is
settled, is whether a given sentenceis “ sufficient” to punish the offender adequately, or somehow
“excessive’ given any disadvantages or ameliorating circumstances urged on behalf of the
offender. Indeed, in felonies, although the sentencing guideline regulations mention “ security of
people in person and property,” they stress “ gopropriate punishment” and invite dispute asto
“aggravation” and “mitigation”® while approaching any attempt at meaningful discussion of
crime reduction only within the three (of 99) grid blocks that address “ optional probation.”” No
fair reading of the guidelines or of the rules can render crime reduction a significant target of
thelir attention. To this extent, the rules are in substantial tension with the statutes and the
Oregon Constitution.?

True, we sent thieves to theft talk, drunk drivers to acohol treatment, bullies to anger
counseling, addicts to drug treatment, and sex offenders to sex offender treatment. But we do
this as a matter of symmetry rather than of science: we don’t select offenders based on their
amenability to treatment, but on the crime they’ ve committed. We don’t select providers on their
impact on criminal behavior, but on their ability to providetimely paperwork. We may ask
providersif offenders complete “the program” but we don’t ask if they reoffend after treatment.
Again, theissueis responsible pursuit of crime reduction — not nominal pursuit. It is probably
true that many people sent to these programs benefit, and that many do not. What is absolutey
unavoidable is that we' ve made no responsible effort to find out which programs reduce criminal
behavior by which offenders — and, of course, no effort to use the results in making better use of
these options.

Second, the public and some criminal justice participants seem to operate on the
assumption that incarceration is crime reduction. Thereisagreat deal to be said about the
relationship between incarceration (incapacitation) and crime reduction; when itissaid, it is
obvious that while locking up some offendersis indeed the best path to crime reduction, asto
others there are real issues as to which offenders to treat in the community, which to relegate to
alternative sanctions, and which to lock up, for how long, and under what conditions. And it is
abundantly clear that we are not smart about those issues because we make no responsible
attempt to tackle them.

Part of the problem isthat of the several camps around the issue of crime and
punishment, a deep divide undermines our ability to be smart about such issues. One camp —1I'll



use the label “anti-incarcerationists’ — isfairly characterized by a strong conviction that we are
in the midst of an unfortunate trend towards “mass incarceration,” and that non punitive
responses are both more humane and more productive of community safety than punitive
sanctions. This camp citesto agrea volume of literature (produced by the bulk of academia
which issimilarly inclined) suggesting that at least for many offenders, and at |east as measured
by recidivism after any jail or prison term, well designed and delivered treatment programs are
substantially more likely to produce crime reduction than jail or prison (or poorly designed or
delivered treatment, for that matter). Thereis even good evidence from this camp that punitive
sanctions as well as poorly designed or delivered treatment programs are often associated with
increased recidivism for at least some offenders.’

The anti-incarceration camp, however, isviewed with understandable suspicion by its
opposite camp — for which | will use the labd “incarcerationists’ — which clingsto the
conviction that punishment and incapacitation offer the best road to public safety (and to just
deserts) for all or virtually all offenders. The understandable part of this suspicion isthat the
anti-incarcerationists dmost entirely avoid confronting the crime reduction touted by the pro-jail
camp: people in custody simply don’t commit crimes on the outsde whilethey areinside. This
persistent avoidance of the strongest crime reduction function of “punishment” essentidly
eliminates the persuasive force of most of the anti-incarcerationists except when they talk to each
other. They are accomplished at doing that, they do alot of good work, and they have much to
teach us, but they rarely change or improve anything in criminal justice —they just publish and
attend conferences to talk to teach other.

The anti-incarcerationists, for their part, are deeply suspicious of theincarcerationists --
whom they often deem “mass incarcerationists’ or “populist punitivists,” and disparage for
making the United States aleader among nations in incarceration rates. The anti-
incarcerationists suspect that the real agenda of their opponents is punishment for its own sake
rather than crime reduction. On the other hand, some anti-incarcerationists resist careful
assessment of the evidence surrounding the efficacy of incapacitation because they fear,
essentially, that their opponents are correct — that the surest way to prevent crime on the outside,
after all, isto lock up offenders for longer and longer periods of time.

Here' s agraphic that illustrates the divide and how both sides'® avoid afull picture of
public safety:
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To make aresponsible effort at crime reduction, a sentencing decision in which jail or
prison is available must consider both how much crimeis likely eliminated during incarceration
and how post incarceration criminal behavior is likely to be affected. Both camps areright, after
all: longer jail sentences and prison do increase post-prison criminal behavior among some
offenders; incarceration does reliably prevent criminal behavior (at least on the outside) during
the period of custody. We can’t make these decisons responsibly by relying on the ideol ogy,
philosophy, or what passes for the entrenched wisdom of judges — unless of course our resulting
enormous recidivism rates really are the best we can expect to achieve.

What are our recidivism rates? It didn’t take long for me to realize after taking the bench
almost 15 years ago that thefirst offender isarare experience in our sysem.™* It became
immediately obvious that most of the offenders we sentence have been sentenced before, and that
most would probably offend, victimize, and be sentenced again. The notion that we were actually
managing criminal careers occurred to me early in my own career as ajudge; that notion was
soon followed by the suspicion and then the conviction that we could surely do a better job of
diverting offenders from criminal careers if we made some substantial effort to do so — based on
data, evidence, and anything better than our various philosophies, assumptions, and untested
beliefs about how people work.

Most tragic are the serious crimes. Typically, a victim has been seriously hurt, and the
offender has been sentenced repeatedly before committing this latest crime, often beginning a
criminal career asajuvenile. If only we had done something effective before, we might have
prevented both the victimization and the years of incarceration. Though | am sure there are many
crimes we could not have prevented, | am also certain we have not exercised our best efforts to
prevent those that we can — and that we would have diverted many offenders from criminal
careers, and prevented many crimes, had we just made aresponsible effort.

In any event, there is no question but that recidivism rates are abysmal. There are many
measures, but they surely represent the impact of sentencing that is not responsibly aimed at
crime reduction. Of the 2,395 peoplejailed in Portland, Oregon, during July, 2000,** 1,246 had
been jailed in Portland on some other occasion within the previous 12 months. The same was
true asto 22 of the 32 jailed that month for Burglary, 22 of the 23 jailed for Robbery, 20 of the
26 jailed for Theft in the First Degree, 304 of the 372 jailed on drug charges, and 32 of the 39
jailed for vehicle theft. And “4% of our offenders accounted for 23% of [s]tandard bookings
between 1995 and 1999."*

Nationally, the figures are similar: Bureau of Justice Statistics reflect that “Morethan 7
of every 10 jail inmates had prior sentences to probation or incarceration,” and that “Of the
108,580 persons released from prisonsin 11 Statesin 1983, an estimated 62.5% were rearrested
for afelony or serious misdemeanor within 3 years, 46.8% were reconvicted, and 41.4%
returned to prison or jail.”** “Sixty-seven percent of former inmates released from state prisons
in 1994 committed at |east one serious new crime within the following three years,” and
“272,111 offenders discharged in 1994 had accumulated 4.1 million arrest charges before their
most recent imprisonment and another 744,000 charges within 3 years of release.”*

Our Oregon Department of Corrections publishes arecidivism rate of 30%, and a target
of 28%, but these figures are profoundly misleading as they reflect convictions for a new felony
only. Thisapproach istypical of many state corrections departments. Almost 80% of crimes are
misdemeanors, including most thefts, drunk driving, most assaults and most crimes that affect
public safety, so total recidivism after prison is quite probably at least as high in Oregon as the



other statistics would suggest.*®

The amount of custody available as a sentence varies as a matter of law and as a matter of
prison and jail resources. Asamatter of law, Oregon misdemeanors — again, almost 80% of the
crimes committed in our communities — cannot result in more than one year in jail. Asamatter
of resource limitation, jails often re ease offenders well before their terms are complete simply
because there are an insufficient number of beds. Asapractical redity, the crime-prevention
impact of custody may be extremely short in duration, and the possibility of any crime-increasing
impact outweighing a short period of protection isvery, very rea.!” Asto this group, any
unbiased and reasonable examination of the data about the outcomes of past sentences —
particularly, but not necessarily, in connection with the abundant literature — must conclude that
some offenders are more likely to be diverted from future crime with one approach at
supervision, programs, jail, and other sanctions, while others are more likely to be diverted from
criminal behavior by another approach. Consistently with most other human experience,
different things play out differently with different people.

Once we pass into the world of felonies, we are again confronted with the reality that the
far more common crimes are the least serious, for which neither the law nor corrections resources
afford agreat deal of potentid for incarceration. Under our sentencing guidelines (which apply
only to felonies), most of the lower level felonies are subject to a presumptive probationary
sentence with jail not to exceed 30, 60 or 90 days. Prison becomes a presumptive sentence only
at crime seriousness level four (out of 11 levels), and then only for offenders with at least two
prior person felonies. Itisonly at crime seriousness level five that prison becomes presumptive
for most felony offenders, and at eight for all. And the range of presumptive prison begins & six
months and doesn’t exceed three years until we reach level eight, and then only for offenders
with at least two prior person felonies. Even by departure, many of the lower level offenses are
capped at six, 12, or 18 months. So for most felony sentences, the opportunity to do more harm
than good is entirely consistent with the recidivism data.

Even at the higher levels of felony crime, we often have substantial discretion to depart
upward beyond mandatory minium sentences, or to choose between consecutive and concurrent
sentences. Our choices in this regard undoubtedly have apublic safety impact —as with al of our
sentencing choices. We'd probably do a better job of exercising that discretion if we made some
responsible effort at analyzing the likelihood that offender characteristics, available programsin
prison, or other variables would make one offender more likely than another to need extended
incapacitation, or more likely to be safe to return to society after serving concurrent time. At the
very least, our decision affects the availability of beds for those that should be locked up longer
to protect society.*®

Multnomah County’s Approach -- Sentencing Support Tools and a revised Order for
Presentence Investigation: Although state law has since 1997 provided for the collection and
management of criminal justice data to facilitate discovery of correlations between what we do to
various offenders and their recidivism rates,’ there is currently no effort at the state level to
implement this function.” Multnomah County, with the assistance of apublic saf ety technology
bond issug, has constructed a data warehouse™ and related criminal justice applications that
provide this function to practitioners.

A user of the DSS-Justice sentencing support application (one of many running based on
the warehouse) enters a case number and sel ects the charge for which a sentence is being



imposed. The program constructs a bar chart based on data for the offender and the charge
selected. The chart includes a bar for sentencing elements imposed on such offenders for such a
charge, arrayed | €ft to right in order of their dedlining frequency.? Each bar reflects the
proportion of those receiving that sanction who were free of any new conviction for asimilar
crime within three years. Note that this approach displays incarcerative and non-incarcerative
sanctions side by side, measured by precisdy the same test.

Theright side of the screen displays the variabl es upon which the bar chart isbased. By
default, the user’ s choice of crime for sentencing yields a variable that chooses one of six
categories of crime asa“similar crime.” For example, choosing Theft in the First Degree yields
adefault of “property crime,” so that the program is analyzing sentences imposed on similar
offenders for any property crime. By default, a“similar offender” is one who has asimilar
criminal record and similar demographics (age, gender, and ethnicity). A “similar” criminal
record is one that reflects the samerating, from “none” to “severe” in each of six crime
categories: violent crime, sex crime, property crime, drug crime, mgjor traffic crime (including
impaired driving), and domestic violence.”

Users can modify all of the variables and generate a new bar chart in seconds. For
example, if we are dealing with a common cohort, we may be able to focus on only those
offenders sentenced for the same crime asthe offender before the court, so the program allows a
user to change “ property crime” to “Theft I.” If the offender’s cohort is less common, we may
have to expand it to compare offenders like the one before the court who have been sentenced for
any crime. We may want to focus on those sentenced for felonies or only Class A fdoniesto
distinguish among levels of drug involvement. We may aso want to modify what we mean by
“similar” offender. For example, the prosecutor may provide evidence of a criminal record from
outside the data known to the tools. A user can access “profile” to revise the criminal history
ratings in each of the crime categories. In asimilar fashion, the user can correct age or even
gender errors, or broaden or eliminate the “profile” categories to anayze a broader cohort.

Finally, users can modify the outcome measure. The default measure of recidivismisa
new conviction for asimilar crime within three years. Users can specify instead conviction for
“any crime,” or for acrimein any of the six crime categories. Users can adso modify the period
during which recidivism is tallied (six months, three years, five years, or any time since
sentencing), and can choose to focus on arrests instead of convictions (particularly useful in
domestic violence cases).*

The point of all of thisis not to ask technology to select a sentence, but to focus the
attention of the sentencing process on public safety through crime reduction. Of course, the tools
cannot tell us with certainty whether the results were caused by the disposition, or if variables
unknown to the program account for disparateresults. But they give us agood look at our past
results, and provide far more information than ever before available. More importantly, they
focus the attention of the participants on crimereduction. Just as sentencing guideline grids,
carried dutifully by practitioners into every courtroom, ensure the presence of the ephemeral
calculus of guideline sentencing, sentencing support tools can encourage all to remember that we
are supposed to be seeking crime reduction. With that focus, advocates and probation officers
can supplement the data available from sentencing support tools with information about the
offender’s particular circumstances or treatment history, the availability or not of local
community-based or custodial programs, or with research germane to a particular sentencing
analysis.
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As part of the same effort, we have begun building anew partnership between the courts
and probation officers, encouraging officers to discuss their assessments and expertise around the
literature of criminology and corrections with courts on the occasion of probation violation
allegations. We have added a box to the standard order for a pre-sentence investigation,
requesting that the report include “Analysis of what is most likely to reduce this offender’ s future
criminal behavior and why, including the availability of any relevant programsin or out of
custody.” PSI writers now regularly include an analysis of what is most likely to work, citing
literature and sentencing support results to the court.

Proposals for Improvement —Most of my proposals to the Adult Sentencing Subcommittee and
to the Public Safety Review Steering Committee as a whole are intended not as changes to
substantive law but as strategies for increasing the focus of advocates and decision makers on the
issue of crime reduction. Specifically, | proposed that data and research concerning crime
reduction be expressly recognized as a consideration in departures under the guidelines, decisions
whether to impose consecutive or concurrent sentences, whether to “remand” ajuvenileto adult
court,”® and whether to continue, modify, or revoke a juvenile or adult probation. Because of
suspicion of “research” and researchers in some quarters, these proposals remain on the table so
far only because references to “ data and research” have been replaced with references to
“reduction in criminal conduct and crime rates.”

Another proposal still on thetable® isthat the legislature direct the Criminal Justice



Commission to explore the feasibility of incorporating crime reduction into the contours of the
Sentencing Guidelines — which presently are organized around just deserts, criminal history and
prison resources to the virtual exclusion of crime reduction. It has been my position since the
guidelines were first under discussion that a sentence most likely to result in crime reduction
ought to be the presumptive sentence absent a substantial and compe ling reason to seek some
other purpose — but merely adding crime reduction to the mix that determines what is a
“presumptive” sentence would be a profound improvement.?’

Other proposals may find their way to other subcommittees of the Public Safety Review
Steering Committee: That the Department of Corrections be directed to include misdemeanorsin
their published recidivism rates; that the statute governing presentence investigations be amended
along the lines of Multnomah County’ s modification to the form for ordering such investigations,
that other counties somehow be encouraged to emulate Marion County’ s “ Project Bond;”? that
probation officers roles be modified along the lines encouraged in Multnomah County.

But my overdl hopeis that thiswork actually produce something of the magnitude
envisioned by the Governor’ s description of our undertaking —

“We need to look at our public safety system from beginning to
end, from juveniles to adult criminals to emergency response,” said
the Governor. “We need to ask whether the system we have in
place sufficiently protects Oregonians and strengthens Oregon’s
communities - and where it doesn’t, we need to look for short and
long-term strategies to make the system stronger.”

Governor’s Press Release, Feb 26, 2004

If al we accomplish is some minor tweaks to a system that produces the recidivism I've
described, we will not begin to reach that goal. We may make some real progress by pursuing
the sort of strategies I've suggested.

Objections to and concerns about this approach: Subcommittee participants and others have
raised avariety of objections and concerns about injecting crime reduction analysis into
sentencing, plea bargaining, probation, and other criminal justice functions.® | will discuss afew
here, but common to all are the following responses. The law requires that we consider public
safety in sentencing; whether or not we do so, our choices have outcomes in the sense that some
choiceswill not prevent future victimizations while others may; our present performanceis
abysmal when measured by public safety. Trying harder to achieve best efforts should help.
Avoiding those efforts will not.

— Concerns about the impact on the length of custodial sentences or the severity of
sentences: as might be expected, one camp fears that adding any subject to sentencing analysis
just provides another opportunity to find some excuse for a lighter sentence, while the other
camp fears that pursuit of crime reduction will result inlonger sentences. The combinationisa
de facto collusion in favor of the pursuit of other objectives, or a pursuit of crime reduction
devoid of information. Whatever might be said of a system with unlimited jal terms and beds,
for the vast majority of our sentences, law and resources make sentences long enough in their
own right to achieve crime reduction simply unavailable. Smarter sentencing for most occasions



means using scarce resources more intelligently — using longer terms on those whose criminal
behavior is best reduced with longer terms, and shorter terms with effective programs and
treatments for those whose crime reduction is best achieved by that approach. Smarter
sentencing does not inherently increase or decrease the total amount of jail and prison time
served by dl offenders —its function is to make the allocation of that jail and prison time more
efficiently productive of crime reduction through more intelligent decisions about which
offendersto imprison for longer terms and which for shorter.

Asto longer terms and more serious crimes, the stakes increase but the principles do not
vary. Whether to run sentences consecutively or concurrently has areal public safety impact as
to an offender’ s likelihood of reoffense. This decision also hasarea impact on the distribution
of prison resources — hard and soft —which in turn impact our success at crime reduction for
other offenders. Making these decisions without attention to and information concerning crime
reduction can only undermine their accuracy.

To those who favor prison | suggest that we have to face thereality that we can’t useit
forever on everyone, that we must responsibly allocate what we have to achieve the greatest
public safety, and that we must use intelligence and scarce resources — including dternatives,
treatment, and programs as well as incarceration —to achieve our best efforts at diverting an
offender from crime before the next victimization. If you're right that prison is dways best,
carefully examining the datawill generate more support for hard beds.

To those who disfavor prison, | suggest that the limitation of jail and prison time at the
lower levels provides the best opportunity to establish and exploit the efficacy of responsible
treatment, that demonstrating the crime reduction impact of these approaches can only build
support for improved and expanded treatment and alternative resources, and that you cannot
expect the public to relax the security it’s gained from mandatory imprisonment until and unless
you demonstrate that public safety is reliably achieved through other approaches.

Indeed, both camps are right about different offenders. The real question iswhich ones—
and we can’'t expect to answer that question without information.

— Concerns about the impact on the “other purposes” of sentencing: Although we
now may speak of “protection of society, personal responsibility, accountability for one’ s actions
and reformation,”* these overlapping objectives capture but do not displace the traditional
purposes of retribution, rehabilitation, deterrence (general and specific),* and incapacitation.
Oregon law already identifies most of these as tools of crimereduction, when it declares a
purpose of the criminal law is:

To insure the public safety by preventing the commission of
offenses through the deterrent influence of the sentences
authorized, the correction and rehabilitation of those convicted,
and their confinement when required in the interests of public
protection.

ORS 161.025(1)(a)

Although retribution per se has no purported role in crime reduction (outside the scope of
the death penalty), the remaining functions are clearly not “displaced” just because we consider
public safety. And to whatever extent general deterrence actually works to control crime,



retribution obviously overlaps that function. My experience is that the overwhelming majority of
cases experience no tension whatever when we consider first our best public safety result, and
next the remaining concerns. That which is best for public safety usually satisfies any need for
denunciation, victim satisfaction, rehabilitation or confinement. It isalso my experience that
many victims who exercise their right to be heard at sentencing spontaneously articul ate the
objective of preventing others from suffering aloss, injury, or other victimization at the hands of
the offender.

There are some sgnificant exceptions of course. Classic arethe socid drinker who kills a
stranger while driving and in fact swears off alcohol for life as aresult, or the truly opportunistic,
intrafamilial sex offender who will indeed benefit from treatment and avoid recidivism under
supervision. Socia and victim needs may well eclipse any sentence based on crime reduction
alone in these and other cases. But my proposals do not urge or require that we abandon the
“other purposes’ of sentencing when they in fact conflict with best crime reduction practices. In
the vast mgority of cases there isno conflict. In those in which crime reduction conflicts with
some other purpose, our task is to make the best choice — which may require displacing crime
reduction as the primary objective of a sentence. That’s no excuse, of course, for abandoning
crime reduction as our loadstar in all other cases.

— Concerns about the competence of the participants and the reliability of risk
prediction: Opponents of risk prediction by judges or with sociological instruments deem
incapacitation in the interests of crime reduction “preventive detention” to disparage it, and point
to literature stressing the “false positives’ of incarcerating those who in fact would not reoffend
if unconfined. Proponents of incapacitation for public safety insist that incarceration is the most
reliable means of crime reduction while an offender is locked up, and fear that releases based on
risk prediction will (asthey have) produce “false negatives’ in the form of victimizations
including rape and murder. Academics fear that judges and lawyers aren’t up to the task of
handling thislevel of information.

Again, if the measure of successis crime reduction, we're doing aterrible job in light of
our recidivism data. Determining the length of jal or prison terms by some measure other than
crime reduction cannot improve its success at crime reduction. In other words, we surely have
more “false positives’ in terms of locking up those whose incarceration is not necessary for
crime reduction if we don’t even consider crime reduction in the mix — at least in the context of
the nation with the highest rate of incarceration in the Western world. Those who fear “false
positives” would change the definition of error, not improve our ability to avoid it. They also
miss thisimportant point: an offender who has committed a serious crime and represents a
substantial risk of reoffending may and should be considered for longer incapacitation even if we
cannot be certain he will reoffend.

Asto false negatives, they, too, must be higher if we ignore information than if we make
an attempt to use it wisely. After all, we amost always impose less than the maximum sentence,
jail authorities matrix many before even the imposed sentence is served, and most offenders are
released pre-trial. Indeed, jails already use risk-prediction instruments for these decisions, and
are probably doing a much better job of keeping the worst in custody than we would left to our
own devices. Sentencing with knowledge of the matrix release realities, and with information
upon which to exercise our own best effortsis more likely to reduce fal se negatives than rejecting
the role of risk assessment and continuing the status quo — which results in shorter than



maximum terms, matrix releases by others free of the crucible of the adversarial processin court,
and pre-trial release compelled by limited jail space.

Academics worry that lawyers and judges aren’t up to this kind of work. Put aside that
judges often resolve battles of experts —who often cite research —in litigation involving
mal practice, product liability, and intellectual property rights. The fact is that most judges
already try to choose sentences that may reduce crime, and many lawyers join in with snippets of
wisdom or folklore about what works or not: “Don’'t lock up my dient so long that he'll lose his
job; we all know that unemployment is criminogenic.” We are making decisons daily with this
level of discussion and thought. Surely our results would be improved with increased attention
to the data and to the literature, and increased application of competent advocacy to the
examination of any such proposition and its application to a given offender.

If we disqualify participants from this subject, we certainly cannot expect best efforts or
best results from the process.

— Concerns about the energy and time smart sentencing would demand: Judges,
prosecutors, and administrators are concerned with how long hearings take, and are concerned
that any change will increase the inefficiency — on a case per unit time basis — of the process.
They fear that any attention to crime reduction will necessarily result in protracted hearings with
experts, additional indigent expense funds to pay for them, and clogged dockets. It seemsto be
in the nature of social activities that they take on alife and meaning of their own, and that as
participants we find ourselves blithely accepting the needs of the system rather than focusing on
its public purposes. Managers of public transportation want the trains to run on time, but pay
little or no heed to what the passengers do when they get where they' re going. Likewisea
criminal justice system that looks from the inside as if the highest objective is to resolve as many
cases as quickly as possible — with plea bargains, jury waivers, truncated evidence — whatever it
takes. Presiding judges and court administrators, supervising defense and prosecution attorneys,
don’t regularly ask us how just aresult we' ve facilitated, and they certainly don’'t ask how
effectively we' ve reduced criminal behavior.

All that being said, there is nothing about considering crime reduction that takes it outside
the normal systemic factors that determine how much energy atopic actually receives from the
process. At the high volume end of the system, where cases are negotiated in minutes, we can
only expect fleeting references to the notions of criminogenic factors and incapacitation.
Practitioners can gradually become more fluent in what we know about which offenders, just as
they do on topics such as the latest alternative sanctions, jail practices, suppression case law, or
changesinlocal court procedures. Asthey do so, they can replace some verbal content of typical
plea negotiations with growing attention to routine factors affecting best crime reduction
practicesin agiven set of circumstances — they can do so without losing anything of value in the
discussion, without adding to the duration of the exchange, and with some increased hope of
improving the likelihood that a resulting sentence will actually prevent future crime.

At the other end of the spectrum, we already have hearings with experts and what
amounts to risk assessment in death penalty and dangerous offender proceedings. Thereisroom
for varying levels of intensity in the consideration of relevant sentencing data and research along
the entire spectrum of criminal practice; thereis nolevel at which itsincreased presence would
be unlikely to improve our public safety performance. Y es, we could afford to spend abit more
time and energy seeking smart sentencing across that range. But even if reducing the human cost



of victimizationsisn’'t enough to convince the managers, this should be: The biggest inefficiency
of time and resource is the persistent offender; to the extent that smart sentencing offers an
opportunity to divert offenders from criminal careers, even managers should at |east take heed
that speed is not our most important product.

Conclusion

Our Governor gave this Steering Committee an ambitious charge — to ask “whether the
system we havein place sufficiently protects Oregonians’ and, if not “to look for short and
long-term strategi es to make the system stronger.” The recidivism we produce by doing things
the way we' ve been doing them answers the first question unambiguously. | have proposed some
strategies to make the system stronger by encouraging practitioners to bring crime reduction into
actual focusin criminal sentencing proceedings. Others may have better or additional strategies.

But merely looking for places to tweak the skirmish lines among those who favor
custody, those who fear mass incarceration, and those who mostly manage can never yield the
result this Committee has been asked to provide. The assignment isto come up with strategies,
and the public safety problem surely includes persistent offenders and pervasive recidivism.
How can smarter sentencing not be among the responses?
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