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|. INTRODUCTION

The Reporter has reluctantly conceded that rislessssent may
properly divert those who commit less serious csifinem prison to lesser
punishments, and may properly increase the durafionprisonment for
some of the most serious offenders. The sourckisfréluctance is the
single most daunting impediment to meaningful seritey improvement:
our wholesale surrender to undifferentiated justedis asnainstream
sentencing’s only responsibility. That surrendgri@xs our demonstrably
dysfunctional, cruel, and wasteful allocation o thulk of corrections
resources—ijail and prison included. Our use ofgad prison under the

* Michael Marcus has been an Oregon trial judgeesil990. He has promoted legislation,
judicial conference resolutions, and sentencintppeais to encourage evidence-based sentencing in
pursuit of crime reduction. He is a member of timefican Law Institute Members Consultative
Group on revision of the Model Penal Code sentenginvisions, and of local, state, and national
committees pursuing improved sentencing outcome® Hhaintains a website at
http://www.smartsentencing.com.
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resulting paradigm frequently does more harm thaadg The harm
consists of accelerated recidivism by offenderssetaiminality would be
better addressed with wiser sentencing choicegjatimizations that
smarter sentencing would have avoided, of excegaimeshments that
serve neither society nor the offender, of an ewooisnwaste of public
resources, and of continuing corrosion of publistand confidence.

Just deserts has legitimate social functions, beatrole it plays in
mainstream sentencing theory and practice betashose functions and
public safety by allowing criminal justice actoosavoid accountability for
any outcome. By serving as an unmeasured talisnmhasemtencing,
typically displacing any responsible pursuit ofitarian functions such as
crime reduction, just deserts has enabled ourgiergifailure to seek, let
alone to achieve, satisfactory crime reduction.thar just deserts
currently drives the bulk of sentencing as an emsloiyan that subverts our
ability to achieve its legitimate social functio&viating vigilantism and
private retribution; promoting pro-social valueslsias respect for the
property, persons, and rights of others; servirgylégitimate needs of
crime victims; and promoting respect for legitimatghority (“public trust
and confidence™.

In Part Il of this Article, | argue that the Repais reluctance to
endorse risk assessment is the result of profobimdkihg errors, and
sanctions a status quo far more vulnerable to brcerns than is
responsible risk assessment. In Part lll, | argaelly anchoring guidelines
to ordered just deserts rather than the pursusgocfal purposes, the
Reporter weakens guidelines even for pursuit ohtbeest objectives of
reducing sentencing disparity and prison growttRant IV, | focus on the
Reporter’s misguided discomfort with the role @it&t factors, and argue
that such factors are properly considered in seimgnwvhen assessing
offender responsivity. In Part V, | argue thatldggatimate social purposes
obscured behind “just deserts” are usually servedsdntencing that
responsibly pursues public safety, and discuss semtencing should

1. See, e.g.Michael H. Marcus,Responding to the Model Penal Code Sentencing
Revisions: Tips for Early Adopters and Power Usé&i& S.CAL. INTERDISC L.J. 67, 134 (2007)
[hereinaftelEarly Adopters and Power Uséi&dvocating that sentencing should promote public
safety and public values); Michael Marclusniting Retributivism: Revisions to Model Penadgo
Sentencing Provision29 WHITTIER L. Rev. 295, 296 (2007) [hereinafteimiting Retributivisnh
(advocating that sentencing focus primarily on erinreduction);Michael Marcus,Justitia’s
Bandage: Blind Sentencind INT'L J. PUNISHMENT & SENT. 1 (2005) [hereinaftedustitia’s
Bandagé (advocating responsible pursuit of crime reductidlichael MarcusComments on the
Model Penal Code: Sentencing, Preliminary Draft Np30 Av. J.Crim. L. 135, 324 (2003)
(advocating that the first objective of sentendiegcrime reduction); Michael MarcuSpmments
on Preliminary Draft #§Apr. 19, 2008)available athttp://www.smartsentencing.info/CommOn
6thPD.pdf [hereinafte€omments on Preliminary Draft #€arguing in favor of the use of risk
assessmentyee generallMichael Marcus, Smart Sentencing: Sentencing dilie Safety and
Harm Reduction, http://www.smartsentencing.cont {fasted June 29, 2009) [hereinafter Smart
Sentencing] (discussing “sentencing for public tsafed harm reduction.”).
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address any conflicts between those purposes ainge-ceduction
objectives.

Il. THE REPORTERS RELUCTANT TOLERANCE OFRISK ASSESSMENT

The Reporter's slow progress toward acceptanceskfand needs
assessmehtis positive change. He is surely correct that westbe
vigilant in pursuing validation of such instrumenas both continue to
improve and neither is likely to reach perfectibegree with the Reporter
that research and funding ought to be encourageithat risk and needs
assessment must not trump proportionality.

The pain with which the Reporter struggles to atedpnited role for
risk assessment is palpable. He expresses histlfon&my human being”
when “false positives . . . resultin . . . extehidearceration . . . imposed for crimes
[offenders] will never commit” He overcomes that concern only by
conceding that forgoing reasonably accurate riskssment “knowingly
permits victimizations in the community” that repeat “human
suffering,” that “is both terrible and, in statcsl terms, ineluctable” and
“that could have been avoideliThe Reporter explains his resolution of
this tension:

In short, we can avoid the unneeded incarceratidhase
incorrectly identified as dangerous offenders (whom

cannot separate in advance from the truly danggomig by

accepting the cost of serious victimizations obicent parties
(whom we cannot identify in advance). There is rflly

acceptable alternative in either direction—inde&oth

options approach the intolerable. The proper alionaof

risk, as between convicted offenders and potewtiahe

victims, is a policy question as difficult as amgcéd by
criminal law in a civilized society.

Allocating risk and needs assessment only to thegds of
sentencing—diverting lower risk offenders from prisand increasing

2. This Article addresses the iteration of rislseasment in MDEL PENAL CODE:
SENTENCING 8 6B.09, at 62—72 (Council Draft No. 2008). The progression of the Reporter’s
position on risk assessment is reflected in corsparivith the many previous drafts of the MPC
revision. Earlier drafts are listed in Michael MascLimiting Retributivismsupranote 1, at 295
n.2. The debate regarding risk assessment hashoedtiat least since 2003. Michael Marcus,
Comments on Preliminary Draft No.dupranote 1, at 142, 146—-47. From the outset, the Repor
was particularly suspicious of attempts to allogatison sentences based on notions of risk
management, which he dubbed “selective incapamititivhile he embraced “retributive theory” as
susceptible to “a proportional ordering of the sigyeof sanctions.” Kevin ReitzaModel Penal
Code: Sentencing, Plan for Revisi@ghBurr. CRIM. L. Rev. 525, 552, 556 (2002).

3. MopEL PENAL CODE: SENTENCING 8 6B.09 cmts. 64—65 (Council Draft No.Z008).

4. 1d.

5. Id. at 65.
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prison terms for the highest risk offenders—is thsult of profound
thinking errors. Those thinking errors yield maiaatm sentencing entirely
to just deserts and result in the allocation oftihlk of prison and other
resources through means wholly divorced from riskl ameed, and
accountable for no social function. By avoiding ttificult choice
required for harm reduction, the Reporter has ettty the bulk of
sentencing to the worst of both worlds: brutalgyictims whose crimes
should have been prevented, and brutality to offesgunished only in the
name of proportional severity with no benefit toyame. His solution
hardly reduces the suffering of victims of criméstt more rational
sentencing would have prevented, or the sufferfregfenders imprisoned
under his paradigm of proportional severity. Theifering, after all, is not
diminished by altering its rationale.

A. Thinking Error #1: When Assessing the Accuracyisk R
Assessment, Future Crimes an Offender does not @@remot
“False Positives”; A Sentence Informed by Risk Asagent is not

“Punishment for Future Crime”

The first thinking error about risk assessment uscambing to
skeptics’ misguided assertions that risk assessneasures “false
positives” and amounts to punishment for crimesofifiender has not yet
committed.

The notion that a “false positive” arises whenghhiisk offender does
not commit a future crime is woefully off targatuhdoubtedly emanates
from understandable and laudable bias against dacaion as a
deprivation of liberty—the same source that lalbsiag prison for public
safety as “preventive detention.”

Assume, for example, identical serious assaulteffnders whose
criminal histories are also identical. Assume fartthat by analyzing
additional variables, a validated risk assessmasttument accurately
identifies one of the offenders as presenting a r$k of violent
recidivism, and the other as presenting a 30%aiskolent recidivism.
That only three of ten such identical higher ristenders will, in fact,
commit a new violent crime within the contemplapediod does not yield
seven “false positives.” The assessment of ridkyislefinition (in this
hypothetical) precisely accurate. Of course, tigparity in risk ought to
inform the choice whether to use scarce custodyuress on the higher
risk offender, while using community-based supéoviand appropriately
vetted programs on the lower risk offender. Assgour purpose includes
public safety, this much should be obvious to aafonal person.
Considering real disparity in risk does not meaat thie are “punishing
offenders for future crimes,” but rather that we mranaging the risk these
offenders represent by fashioning a sentence iporese to a present
conviction for a past crime. An offender’'s dangesress is not dispelled



2009] MPG—THE ROOT OF THE PROBLEM: JUST DESERTS AND RISIK®SEENT 755

by the circumstance that—whether or not becausarmhtervention—he
does not reoffend, any more than a landmine is dalygerous if it
explodes. Dangerous offenders incarcerated beohtiss danger will not
victimize others outside their prison during thatarceration. That they
may not offend when they get out does not mean Wexg incorrectly
incarcerated as dangerous—regardless of whethar dkieidance of
recidivism was a matter of chance or successfudb#ibation. As this
hypothetical illustrates, an offender can be thityes more likely than
another to commit violent crime, yet well shortceftain to do so.

As long as the underlying conviction is just anelbsulting disposition
not unlawful, disproportionate, or disparate withgood cause, there is no
unfairness in allocating correctional restraintshose at highest risk of
reoffending. Further, substantial variations inkriGas well as in
susceptibility to rehabilitation—“responsivity”) e@rgood causes for
disparity in disposition. After all, allocating tesints is much more
rational, fair, and transparent than allocating@ay based on a wholly
untested, undifferentiated facade of just desertisfar less brutal in its
consequences to victims and to offenders. Thosetiské of risk
assessment such as the Reporter inherently defeand bf incarceration
based upon crudely ordered just deserts. The amgjuagginst risk
assessment, after all, is not that we do a betbeof protecting potential
victims and avoiding unnecessary imprisonment withisk assessment
than with it. The argument instead ultimately rezkito the proposition
that we should not use prisons for public safetygardless of the harm
that choiceinflicts on victims and offenders. Thus, for exdeyphe
Reporter's sentencing revisions would not mentioblic safety as a
purpose. They would allow the pursuit of “utilitani objectives” such as
crime reduction, through risk assessment or otlservanly if that pursuit
achieves some validation beyond what the Reporterddvrequire for
pursuit of retribution. He demands no validatioravever for requiringll
sentencing to achieve “severity proportionate éogtavity of offenses, the
harms done to crime victims, and the blameworttsiréghe offender®
The Reporter thus advocates distribution of thek afl correctional
resources, including prison, based entirely upast flesertswith no
requirement of any demonstration that this disttidniserves any purpose
at all. If we actually agree that the only legitimate pup®f prison is
punishment in this sense, we should at least adié@nders the option of
caning in lieu of incarceration.

The notion of a “false positive,” like “preventivéetention” and
“punishment for a future crime” in this contéig propaganda seeking to

6. MoDEL PENAL CODE: SENTENCING § 1.02(2)(a)(i), at 8 (Council Draft No. 1, 2006¢e
supranote 1.

7. 1am addressing the use of “preventive detafitiodescribe using incarceration to serve
public safety, rather than its more proper useescdbe incarceration of dangerous mentally ill
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disparage the use of prison for the one thinghesst at: protecting people
on the outside from people on the inside—while @weyinside. Risk and

needs assessments should be as accurate as wealanhem, but the

office of risk assessment is to assesg, and the office of rational

sentencing is tonanagethat risk.

Perhaps this dedication to managing risk is why8®&9of judges
responding to a recent poll commissioned by thg@re&Criminal Justice
Commission agreed that risk assessment would lbel ussentencingll
crimes® Needs and risk assessment should be considerdjtiout the
realm of sentencing, not just at the fringes, ahdukl inform both
individual sentences and policy decisions presogipresumptive ranges
of sentences for categories of criminal behaviohope Oregon will
continu€ its exploration of incorporating risk assessmetitsiguidelines,
and will learn from Missouri, Virginia, Wisconsirgnd other states
exploring the issu&’

There is substantial irony in the fact that risksemsment is
controversial within criminal justice only when wked to guide
sentencing decisions. As almost noted by the Repdrthe use of risk
assessment in sentencing would be the one ocaasiahich counsel for
the offender and for the state could advocate asrfbpn a quality
assurance role. There is little opportunity forlsacrole in the rapidly
expanding (and appropriate) use of risk and nesdsament to guide
pretrial release decisions, probation conditionsom programming, and
post-prison supervisioff.

persons outside the criminal justice syst&me, e.g.Christopher SlobogirDangerousness and
Expertise Redy»6 Bvory L.J. 275, 317-19 (2006).

8. LESLIE TABLEMAN ET AL., OREGON CRIMINAL JUSTICE COMMISSION, SURVEY RESULTS
ANALYSIS REPORT ONRISK ASSESSMENT ANCSENTENCING GUIDELINE PERCEPTIONS AMONGIUDGES
AND LAWYERS IN OREGON app. A (2008).

9. Senate Bill 191 directed the Oregon Criminatide Commission to study “whether it is
possible to incorporate consideration of reducirimioal conduct” into Oregon’s sentencing
guidelines. 2005 Or. Laws 474. The Commission effex bill in 2007 that would have begun to
incorporate risk assessment, but the bill did notise the legislative procesSeeS.B. 276, 74th
Legis. Assem., Reg. Sess. (Or. 2007). The Comnmissicontinuing the exploration; the poll cited
in the textsupra is one manifestation.

10. BRIAN J.OSTROMET AL, NAT’'L CTR. FORSTATE COURTS& THEVA. CRIMINAL SENTENCING
CoMM’N, OFFENDERRISK ASSESSMENT INVIRGINIA: A THREE-STAGE EVALUATION : PROCESS OF
SENTENCING REFORMEMPIRICAL STUDY OF DIVERSION& RECIDIVISM BENEFIT-COSTANALYSIS 1-8
(2002), http://www.vcsc.state.va.us/risk_off_rpf;pd MISSOURI SENTENCING ~ ADVISORY
CoMMISSION, RECOMMENDED SENTENCING. BIENNIAL RePORT 2007, at 31, 40 (2007),
http://www.mosac.mo.gov/file/MOSAC%20Commission%2pRrt%202007%20Final.pdf;
MISSOURI SENTENCING ADVISORY COMMISSION, RECOMMENDED SENTENCING. REPORT AND
IMPLEMENTATION UPDATE 4-5 (2005), http://www.mosac.mo.gov/file/final%gport21June%202
005.pdf; Wisconsin Court System, Assess, Inform dvidasure (AIM) Pilot Project,
http://www.wicourts.gov/about/organization/prograatigim.htm (last visited June 18, 2009.

11. MopEL PeNAL CoDE: SENTENCING 63 (Council Draft No. 22008) (referring to the
“protections of the courtroom”).

12. As to sentencing “enhancement” based on eskssment, although predicting United
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B. Thinking Error #2: Sentencing Informed by Risk &rekd
Assessment is not Competing with Sentencing tiAatdgrate, Free of
False Positives, Fair, Responsibly in Pursuit obRuPurposes, Kind

to Offenders or to Victims, or Rational

The second thinking error of risk assessment oppsnes the
assumption that considering risk assessment wauesow undermine
the fairness or effectiveness of sentencing. I &amntencing unguided by
risk assessment is profoundly more unfair and ewotiffe—by any
responsible measure—than sentencing properly caxginat risk and need.

The Reporter continues to stress that assessmeasttbeawsed with
great caution, although he is increasingly cogrtizainthe %rowing
conclusion that it is far more reliable than “ctiai judgments:® That
cognizance is consistent with abundant recent relse@bout modern
instruments. But the Reporter invokes no such cautiegarding
mainstream sentencing. He is willing to entrust H#ast expanse of
sentencing between the lowest and highest levelsiofe to clinical
judgment, albeit bounded by guidelines. That vaptase is where we
presently send most offenders to prison, spend wfostir money for
corrections, compete with such social purposesgeheducation? and
do terrible harm. As the Reporter seems to ackmyede mainstream
sentencing is “notoriously imperfect[W]hole categories of inmates”
are probably “confined without adequate policy ificsition.”*® The
Reporter nowhere explains why we should be seesttvthe loss of
liberty, and to the terrible suffering of avoidakletimizations, only at the
fringes of sentencing occasions.

To whatever extent some may consider typical semtgiguidelines to
function as risk assessment, Oregon’s exploratioth® issue yielded
research to the effect that, for the populationtrabssue (those released
from prison), under its guidelines, Oregon ovelancerates about one-
third of its population, under-incarcerates oneethiand gets it right
roughly one time out of thréé.Apart from the oppression inflicted on

States Supreme Court decisions carries some ristkeaf theBlakely—Apprendiline surely means
that when a finding of risk is necessary to inceghg sentence above that otherwise available (as
with some dangerous offender schemes), a juryright attaches. When risk assessment merely
informs but does not control discretion within age already available as a result of a conviction
(by plea, or trial subject to a jury trial rightfere is no additional jury trial right. The juriat right
should be applauded, not assailed; it surely impaserisk of unfairness or of error that does not
exist without that jury trial right.

13. MopEL PENAL CODE: SENTENCINGS 6B.09 cmts., at 62—65 (Council Draft No2B08).

14. SeelHE PEw CENTER ON THESTATES, PUBLIC SAFETY PERFORMANCEPROJECT ONE IN 100:
BEHIND BARS INAMERICA 2008,at 4, 14-15, 31-32 (200&yailable athttp://www.pewcenteron
thestates.org/uploadedFiles/One%20in%20100.pdé[hafter Bw CENTER: ONE IN 100].

15. MopEL PENAL CODE: SENTENCING 8§ 6B.09 cmts., at 62 (Council Draft No.20)08).

16. Id. at 14 n.39.

17. These were the findings of a Department ofré&xions researcher working with the
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offenders imprisoned without social benefit, usomgon imprecisely on
low- and medium-risk offenders is demonstrably lijki® increasethe
recidivism of many of therif leading to victimizations that a more precise
allocation of prison would have avoided.

The Reporter’s de facto refuge is ordered justrtieéiee., guidelines-
limited retributivism) whose supposed relative siEn is held up against
the risk of error in risk assessment. He makeggunaent that guidelines
precisely pursue public safety. Instead, the Reptaisks sentencing with
punishment in pursuit of “severity proportionatéhe gravity of offenses,
the harms done to crime victims, and the blamewuwsts of the
offender.™®

The Reporter’s designation of severity as the psgd all sentencing
explains distributing prison beds “adequately toiph” offenders in order
to meet the expectations of “responsible officialist! the publié® Public
expectations have a legitimate role in sententiaggonspicuously absent
from the Reporter’s precision-based critique ok rssessment is any
attempt to specify the components of that legitenatle and to hold
sentencing accountable for serving them. It istaadlly absurd to invoke
public expectations while rejecting public safetytfae primary purpose of
prison, as the Public wants public safety aboveaallthe product of
criminal justice?

Senate Bill 919 work group studying whether guidedi might be adjusted to serve public safety.
Michael MarcusEarly Adopters and Power Usesupranote 1, at 76.

18. SeeOR. DEP T OF CORR., THE EFFECTIVENESS OFCOMMUNITY -BASED SANCTIONS IN
REDUCINGRECIDIVISM 2, 18, 22, 25, tbl. 3 (2002) (reporting result©oégon study and review of
national literature)available athttp://egov.oregon.gov/DOC/TRANS/CC/docs/pdf/effesness_
of_sanctions_version2.pdfaBLA SMITHET AL., CTR. FORCRIMINAL JUSTICESTUDIES, UNIV. OFNEW
BRUNSwWICK, THE EFFECTS OFPRISON SENTENCES ANDINTERMEDIATE SANCTIONS ONRECIDIVISM:
GENERAL EFFECTS AND INDIVIDUAL DIFFERENCES 2002-01, at ii, 4-5 (2002)vailable at
http://www.dsp-psd.communication.gc.ca/Collecti®4/a-103-2002E.doc;ik SONG & ROXANNE
LIEB, RECIDIVISM: THE EFFECT OHNCARCERATION ANDLENGTH OFTIME SERVED 1 (1993) available
athttp://www.wsipp.wa.gov/rptfiles/IncarcRecid.pdfdd R. ClearBackfire: When Incarceration
Increases CrimgOKLA . CRIM. JUST. REs. CoNsoORTIUMJ., 1996, at 1, 2; Tomislav V. Kovandzic et
al., When Prisoners Get Out: The Impact of Prison Releas Homicide Rates, 1975-1999
CRIM. JusT. PoL'y Rev. 212, 213-14 (2004); James Bonta, Solicitor GEQam., The Effects of
Punishment on Recidivism Res. SUMMARY 3, 1-2 (2002)available athttp://www.publicsafety.g
c.calres/cor/sum/cprs200205_1-eng.aspx (reportetg amalysis of 111 studies).

19. MopEL PeNAL CoDE: SENTENCING §1.02(2)(a)(i), at 8 (Council Draft No. 1, 2006).
Punishment in pursuit of severity is hardly precBee text accompanying notes 35-88a.

20. SeeMODEL PENAL CoDE: SENTENCING 9 (Preliminary Draft No. 3, 2004).

21. See, e.g.BELDEN, RUSSONELLO & STEWART, OPTIMISM, PESSIMISM, AND JAILHOUSE
REDEMPTION: AMERICAN ATTITUDES ONCRIME, PUNISHMENT, AND OVER-INCARCERATION 3 (2001);
JUDITH GREENE & VINCENT SCHIRALDI, CTR. ON JUVENILE & CRIMINAL JUSTICE, CUTTING
CorRECTLY. NEW PRISON PoLICIES FOR TIMES OF FISCAL CRIsIs 4-8 (2002), available at
http://www.cjcj.org/files/cut_cor.pdf; 'ERD. HART RESEARCHASSOCS, INC., OPENSOC'Y INST.,
CHANGING PuBLIC ATTITUDES TOWARD THECRIMINAL JUSTICE SYSTEM: SUMMARY OF FINDINGS 1
(2002),available athttp://mww.soros.org/initiatives/usprograms/fogustice/articles_publications/
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If any given range of punishment within guidelines per se
“accurately” measured by just deserts, why theigaatbout informing the
concurrent discretiow(thin that range) with less than perfect assessment
instrtuments% “There are compelling reasons for an attitudesotion™®
for all uses of prison, not just when pursuing pubafety. Yet the only
caution the Reporter offers outside utilitarianedbives is the unpacked
and unguided ordering of just deserts subject foelgie review for
aggravation and mitigatioff.

There are finite purposes to be served by sentgregither utilitarian
or public values. The means of pursuing utilitar@mrposes include
specifi¢® and general deterrence, rehabilitation, and inciggiaon. In
essence, this set of tactics pursues public sdfetygh crime reduction.
For this analysis, | categorize the remaining dibjes of sentencing as the
pursuit of public values. These include obviatingjlantism and private
retribution; promoting pro-social values such apeet for the property,
persons, and rights of others; serving the legtemaeds of crime victims;
and promoting respect for legitimate authority @pa trust and
confidence”)? It is irresponsible for any policymaker or seniaggudge

publications/hartpoll_20020201/Hart-Poll.pdf; U.BEPT OF JUST., NAT'L INST. OF CORR,
PROMOTING PUBLIC SAFETY USING EFFECTIVEINTERVENTIONSWITH OFFENDERSS 1, at 4—16 (2000),
available athttp://www.nicic.org/Downloads/PDF/2000/016296.fudfing Brandon K. Applegate
et al.,Public Support for Correctional Treatment: The Qontng Appeal of the Rehabilitative
Ideal, 77 RrisoNJ. 237, 237-58 (1997)).

When it examined the issue of public opinion thtoegpirical means in the United Kingdom,
the Halliday Reportfound that when respondents were asked unpronvgted the purpose of
sentencing should be, the most common responseghag# should aim to stop re-offending,
reduce crime or create a safer community. The mest frequently mentioned are deterrence and
rehabilitation. Very few spontaneously refer to sament or incapacitationodN HALLIDAY ET
AL., MAKING PUNISHMENTS WORK: REPORT OF AREVIEW OF THE SENTENCING FRAMEWORK FOR
ENGLAND AND WALES 8 (2001) available athttp://www.homeoffice.gov.uk/documents/312280/;
see alsSdPRINCETONSURVEY RESEARCHASSOCSINT' L FOR THENAT'L CTR. FORSTATE COURTS THE
NCSC SENTENCING ATTITUDES SURVEY: A REPORT ON THEFINDINGS 20 (2006), available at
http://www.ncsconline.org/D_RESEARCH/Documents/NCSEéntencingSurvey_Report_Final
060720.pdf.

22. Class and minority disparity are good reagonavoid unbounded discretion, but it
cannot be logically argued that a given range sérdition is made more susceptible to improper
disparity by including consideration of imperfessassment tools, assuming the tools themselves
do not exacerbate discrimination.

23. MoDEL PENAL CODE: SENTENCING 8 6B.09 cmts., at 64 (Council Draft No.2008).

24. Michael Marcuskarly Adopters and Power Usemsupranote 1, at 72—75.

25. The Reporter continues his silence as todleeaf specific deterrence.

26. SeeMichael Marcus,Early Adopters and Power Usersupra note 1, at 88-95.
Proportionality restraints, the classic functiondehunciation of prohibited conduct, and more
recent notions of restorative justice, are denixeatif one or more of the listed purposes, and means
to their endsld. | recognize that these concepts often overlap-ekample, a punishment that
must be severe to retain public trust and confidenitl typically serve public safety through
extended incapacitation. And, it may be arguedpheguing public values achieves crime reduction
and to that extent is itself “utilitarian.Seeinfra note 44 and accompanying text. But the
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merely toassumehat any sentence serves any purpose. It is onssiple
merely to assume that any purpose justifies a tdepdrom the lawful and
proportional sentence best aimed at public safetugh careful attention
to risk and need. There is no persuasive basex@mpting any sentencing
tactic from the same construct that requires vabdafor risk and need
assessment. This is particularly so when %Jubl'&'mud confidence are so
dependent upon our impact on public saféty.

The Reporter’s lengthy, but diffusive, sojourn tigh the purposes
provision of the revision leaves his conclusionsulthose purposes
somewhat blurred. His original and persuasive quéi of the existing
Model Penal Code sentencindgPCS provisions was that by providing an
unprioritized laundry list of potentially conflicty purposes, the provisions
give no meaningful direction at &1 But he has now settled on a purposes
provision that stubbornly rejects public saféys a pervasive purpose of
sentencing in favor of an essentially retributiv@algfor mainstream
sentencing—proportional severiy.This proportional severity affords

distinctions in the text are significant for anadgt purposes in establishing that there is no
sufficient excuse to be careless in pursuing ompgse simply because another can be invoked.

27. See supraote 21 and accompanying text.

28. ReitzPlan for Revisionsupranote 2, at 71; Michael Marcusarly Adopters and Power
Users supranote 1, at 68.

29. Id. at 72-73.

30. The Purposes provision of the revision, notwirsplace by the vote of those present at
the 2007 annual meeting of the American Law Instjtaets the stage for this analysis:

§ 1.02(2). Purposes; Principles of Construction.

(2) The general purposes of the provisions on seirtg, applicable to all
official actors in the sentencing system, are:

(@) in decisions affecting the sentencing of indiiél offenders:

(i) to render sentences in all cases within a raofye
severity proportionate to the gravity of offensie
harms done to crime victims, and the blameworgsne
of offenders;

(ilwhen reasonably feasible, to achieve offender
rehabilitation, general deterrence, incapacitatdn
dangerous offenders, restoration of crime victamd
communities, and reintegration of offenders ittie
law-abiding community, provided these goals are
pursued within the boundaries of proportionality i
subsection (a)(i); and

(iii) to render sentences no more severe than sapeto
achieve the applicable purposes in subsectiofi3 (a)
and (a)(ii) . . . .
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imprecise direction, requiring the Reporter to expenormous effort
promoting a sentencing scheme that relies on goekelrather than
purposes to pursue consistency. The Reporter st conceded the
imprecision of desert-based sentencthgnd his vision of guidelines is
obviously designed to provide the guidance thasémtencing purposes he
embraces are themselves insufficient to provide.

The Reporter’s recent critique of parole releaska@ity again reveals
that his acceptance of just deserts avoids precisgiead of pursuing it.
The Reporter disparages the “disappointing” pertoroe of parole
boards®* Noticeably absent from his critique, however ig discussion of
exactly what it is about parole release that has loesatisfactory. Surely
the most persistent criticism (whether or not edymas been that parole
boards were not adequately serving public safatguiee the people they
released committed new crim&owever, by the same metric, judicial
sentencing decisions—with or without guidelines—-hfuherit the same
disappointment. If we measure our performance égtibsequent criminal
behavior of those we have sentenced, judges & position to contend
that they compare favorably with the performancparble board3! For
judges, there are only two ways to escape scritinghese outcomes: to

MoDEL PENAL CODE: SENTENCING§ 1.02(2), afl—2 (Tentative Draft No.1, 2007).
31. For example, the Reporter explained his needonstrain deserts in part with this
analysis of Norval Morris:

The distinctive claim of Norval Morris’s theorytisat moral intuitions about
doing justice in specific cases are almost alwagagh and approximate”—
and that most people experience them as such.iExeecisionmaker is well
acquainted with all the circumstances of a pardicatime, and has depth of
knowledge about the offender, it is seldom posg#éxteept in an extreme case)
for her to say that the deserved penalty is exactlp Morris’s phrase, the
“moral calipers” possessed by human beings arsuféitiently fine-tuned to
reach such judgments. He postulates instead that meople’s moral
sensibilities, for most crimes, will orient themaard a rough ballpark of
permissible sanctions that are “not undeservedri&Sionagined punishments
will appear clearly excessive to do justice, anchaavill appear clearly too
lenient—but there will almost always be room betw#e two extremes.

MoDEL PENAL CODE: SENTENCING15& n.22 (Preliminary Draft No.,22002).

32. See, e.g.MODEL PENAL CODE: SENTENCING, Reporter’s Studg (Council Draft No. 2,
2008) (citing Kenneth Culp Davisig. at 52 (claiming “more than a century of demonsttat
failure”); id. at 60 (noting “a resounding failure”).

33. See, e.g.George AllenThe Courage of Our Convictions: The Abolition oféa Will
Save Lives and Mongy 72 PRy Rev. 4, 4-7 (1995), available at
http://www.hoover.org/publications/
policyreview/3566617.html.

34. See, e.gMichael MarcusJustitia’'s Bandaggesupranote 1,at 2—4 (2005). Although
many departments of corrections include only feloogvictions in recidivism measures, when
misdemeanors—which constitute upwards of 75% ofiesi—are included, the recidivism rate of
those we sentence is in the neighborhood of 6296% for most crimedd.
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blame recidivism on the supervision or correcti@nahority down the line
from our sentencing choices, or to invoke, as mggrble board critics,
“appropriate severity” as adequate sentencing pedace instead dhe
accomplishment of any social goals. But if we truheasure our
performance by the same standard as those who thesperformance of
parole authorities, we are not demonstrably sup@rgi because we are
better placed to conceal our responsibilities tdsljz safety.

Ultimately, the Reporter assails risk assessmani@gcise and unfair,
and parole as disappointing, but he refrains frommeting with either on
the same terms on which he assails them. The Repmearly does not
suggest that his paradigm—desert ordered by gueland appellate
review—offers a better device for achieving pukhdety than sentencing
guided by risk and need assessment or as defindobbli end” release
authorities. Instead, he joins forces with theiagitof parole who
(correctly) assailed indeterminate sentences kmtpdransparency,” and
voices his

preference for visible, regulated, and accounttdslems for

the exercise of sentencing discretion. [Paroleiabo] also

reflects a policy judgment that, ordinarily, actdatations of
prison terms should be determined by courts atithe of

sentencing, subject only to marginal agjaustmem;eba)n an
inmate’s behavior while institutionalizéd.

But, this begs the question: by what measure ate Wweld sentencing
“accountable™? Again, the Reporter does not suggeisting guidelines
accountable for achieving any affirmative sociatgmse, but only for
constraining administrative flaws he perceives @mtencing without
them® Guidelines per se arguably serve interests irciadulisparity and
regulating prison resources. However, they do gh gieat imprecision
and unreliability; they treat the psychopath areddtunk as identical when
in the same grid blocK, and they are frequently overcome by draconian
ballot measures and legislation imposing mandatamymums, increasing
presumptive sentences, or otherwise raising ttoe éibsentencing® And,

35. MoDEL PENAL CODE: SENTENCING, Reporter’s Stud? (Council Draft No. 22008).

36. Michael Marcuskarly Adopters and Power Usesupranote 1, at 72—83.

37. 1d. at 77.

38. 1989 Or. Laws 1, 88 2, 3 and 1989 Or. Laws B2 enacted contemporaneously with
Oregon’s sentencing guidelines, required previocasdatory “gun” minimum sentences to trump
guideline sentences, and required “determinatetesees without reduction, leave, or parole for
certain felonies if committed by offenders with 8an prior convictions (“Denny Smith”
sentences). In 1995, Oregon voters adopted marydaioimum sentences for a similar range of
serious felonies (“Ballot Measure 117”). 1995 Orwisa2, 421. In 1996, effective July, 1997,
Oregon legislated thirteen and nineteen month pnpsue sentences (to override lower
presumptive sentences in the guidelines) for ceft@peat property offenders.”ROREV. STAT.

§ 137.717 (2007); 1996 Or. Laws 3, § 1. And, in gorés 2008 general election (and
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since proportionality in the sense purportedly edrvy guidelines is both
opaqué® and maintained primarily by ignoring differencémtt matter
among offenders and offens8gven proportionality is accomplished with
appalling imprecision. As to all of their purportkahctions—achieving
proportionality, restraining disparity, and presegvprison resources—
guidelines per se impose constraints, but theyuysurso significant
affirmative social purpose.

Until and unless guidelines are responséiyed at public safety (via
risk and needs assessment and concomitant evitieiseel sentencing) or
at other social purposes properly included in “jdisserts,” they surely
raise no bar against which to compare the validityisk and needs
assessment.

To aim guidelines at the social purposes propadided within “just
deserts,” those purposes must be identified, amddhsal links between
sentence and purpose must be held at least taehéstic prospect of
success” test to which the Reporter would holditatian or restorative”
purposes of sentencifiy.

lIl. THE INADEQUACY OF EVEN ORDEREDJUST DESERTS AS A
SENTENCINGLODESTAR

The Reporter’'s pervasive embrace of retributivisrbased on its
propensity for “a proportional orderin%of the setyeof sanctions,” due to
supposed advances in retributive the6diihe proportional ordering under
the Reporter’s paradigm is to be accomplished bieseing commissions
promulgating guidelines that prescribe relativelsgrrow ranges of
sentences based on sentencing purposes—most petyéisie gravity of
offenses, the harms done to crime victims, andotameworthiness of
offenders.*

The most prestigious argument that just desertsléself to ordering
is the body of work contending that imposing thateece the public

notwithstanding steadily declining related criméesd, voters adopted yet another provision
designed to require judges to impose more and kgmigon sentences than guidelines otherwise
prescribe on various nonviolent offenders. “Baltgasure 57” was approved by the voters on
November 4, 2008. S.B. 1087, 74th Legis. AssemegcSisess. (Or. 2008xvailable at
http://www.leg.state.or.us/08ss1/measpdf/sb1008Hi087.b.pdf.

39. SeeAlice Ristroph,Desert, Democracy, and Sentencing Refo#® J.CRiM. L. &
CRIMINOLOGY 1293, 1327-34 (2006).

40. Michael Marcugtarly Adopters and Power Useupranote 1, at 77 & n.31.

41. MobDEL PENAL CODE: SENTENCING § 6B.03(3), at 68 (Council Draft No. 1, 2008ke
generally Michael MarcusEarly Adopters and Power Usersupranote 1, at 67. “Realistic
prospect of success” is now formulated as “whesarably feasible” in § 1.102(2).dHEL PENAL
CoDE: SENTENCING § 1.102(2) (Preliminary Draft No. 1, 2002).

42. ReitzPlan for Revisiopsupranote 2, at 20—2Xee also supraote 2 and accompanying
text.

43. MoDEL PENAL CODE: SENTENCING § 1.02(2),at 1 (Tentative Draft No. 1, 2007).
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accepts as “just” has a series of consequencgsufiic safety, such as
achieving public confidence in the courts and tha in promoting law
and values and encouraging citizens to acceptetnd accordance with
those laws and valué§While | agree that just deserts can and should
serve public purposésthis clamor towards condoning undifferentiated
just deserts is fatally flawed.

First, most people pay no attention to criminatigesunless they are
victims of crime, they (or a close family membegassociate) are accused
of crime, or they get bombarded during electiorseady proponents and
opponents of crime-related ballot measures or catels who choose the
crime card as a campaign platform. The notionrtte@hstream sentencing
below the radar of mass media has any generalip@aadt on public
lawfulness is fanciful for this reason alone.

Second, the evidence precludes any empirical cemiuthat
punishment can serve public safety by ignoring jowgafety as a measure
of sentencing. In the meager attempts by thesépdgasophers to enlist
the support of science in their campaign for retiilosm, they celebrate
research findings that people seem to agree arrdlirgal ranking of crime
seriousness yet disagree about what punishmerjuss’ ‘for a given
crime?® But general agreement that rape should be punisbeglseverely
than theft and theft more severely than jaywalliaglly demonstrates the
likelihood of raising public trust and confiden@@ply because sentencing
guidelines distribute punishments without offendimgre ordinal ranking.
Public outrage at leniency in the sentencing opigrpetrator of a heinous
crime is not assuaged by a consensus that mooeiserimes are punished
more harshly than less serious crimes. For exarti@gyublic outrage at
sending a first-time juvenile shoplifter to pridonfive years would not be
assuaged by news that a more serious theft wosldt ia seven years and
jaywalking would yield a fine.

To the extent the public pays any attention toesgihg, it is far more
likely to react to sentences perceived as too segetoo lenient long
before it recognizes any ordinal ranking—particyl&#rwe evidence no
purpose other than severity. Further, the ordiaxak of such an excessive
or inadequate sentence is hardly likely to solve public relations
problem.

44. Thisis a synopsis of views most prominently persistently expressed by Professor Paul
RobinsonSeePauL H. RoBINSON, DISTRIBUTIVE PRINCIPLESOF CRIMINAL LAw: WHO SHouLD BE
PuNISHED How MucH? 135-212, 247—-60 (2008); Paul H. Robingdompeting Conceptions of
Modern Desert: Vengeful, Deontological, and Empiti67 G\mBRIDGE L.J. 145, 149-55 (2008);
Paul H. Robinson & John M. Darleintuitions of Justice: Implications for Criminal kaand
Justice Policy81 S.CaL. L. Rev. 1, 28-29 (2007); Paul H. Robinson & John M. Darlehe
Utility of Desert 91 Nw. U. L. Rev. 453, 471-78 (1997); Paul H. Robinsaihy Does the
Criminal Law Care What the Lay Person Thinks igd@oercive vs. Normative Crime Contr8b
VA.L.Rev. 1839, 1866-69 (2000).

45. Michael Marcustarly Adopters and Power Useupranote 1, at 88—91, 93-95.

46. Paul H. Robinson & Robert Kurzb&@gncordance and Conflict in Intuitions of Justice
91MINN. L. Rev. 1829, 1831-33 & n.6 (2007).
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Third, and most importantly, the overwhelming ewvide is that the
public is concerned, most of all, with how succelgfwe prevent
recidivism?’ It is preposterous to posit public satisfactioffisient to
reduce criminal behavior through a sentencing systeat not only
eschews resgponsibility for public safety but is destrably ineffective at
achieving it?

To be fair, the Reporter does not rely on thelvativists’ contention
that meeting the public’s notion of fair punishmenll itself serve the
utilitarian function of crime reduction. Rathemiin the beginning, he has
sought quietly to steer sentencing away from pusdifety in order to
combat excessive use of prisBnto reduce disparity, to increase
“transparency of the sentencing and correctionstesysand its
accountability to the public, and to enhance théiteacy of its operations
as perceived by all affected communitiés.”

Even by these standards, sentencing guidelinesaih&d incorporate
responsible efforts to achieve public safatyoss the entire range of
sentencingare demonstrably inadequate to respond to prisowtgror
disparity>* Basing a sentencing structure on retributivismyvénger
“limited,” inherently promotes the notion that thrpose of sentencing is
to exact retribution, as well as the fallacy theiesity is the measure of
crime control effectiveness and of just des&uch a system can never
compete with those that appeal (or pander) to pddirs of crime for two
related reasons. First, since the public will alsvagsume public safety is a
purpose of sentencing,however valiantly some academics strive to
distract us from that purpose, our persistently rpperformance in
reducing recidivism will always appear (correctlyyleast in part) to be the
fault of sentencing. As long as we accept undiffeated just deserts as
sufficient sentencing performance, the public gagill be misled to
conclude that our poor public safety results wel dured by increased
mandatory minimum sentences.

Second, since our present use of just desertstigfgcreduces or
eliminates any responsible attention to publictyad@ the part of those

47. See supranote 21 and accompanying text

48. See, e.gMichael Marcus,ustitia’s Bandagesupranote 1at 2—4 (2005).

49. Michael MarcusEarly Adopters and Power Usersupranote 1, at 74—76ee also
MoDEL PENAL CODE: SENTENCING21 (Preliminary Draft No. 1, 2002).

50. MoDEL PENAL CODE: SENTENCING § 1.02(2)(j), at 5-6 (Preliminary Draft No. 1, 2002

51. Michael MarcuskEarly Adopters and Power Usersupranote 1, at 68—78&ee also
Michael MarcusLimiting Retributivismsupranote 1, at 329-30 & n.107.

52. See generallplice Ristroph Desert, Democracy, and Sentencing Ref@6n] Crim. L.
& CRIMINOLOGY 1293, 1293-95 (2006) (arguing that the princigléesert as a limiting principle
should be treated with more skepticism); EdwardiRulust Say No to Retributioi Burr. CRIM.
L.Rev. 17, 17-19 (2003); James Q. WhitmarRlea Against Retributivisrid Burr. CRIM. L. REV.
85, 85—89 (2003).

53. See supraote 21 and accompanying text.
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who impose sentences and the advocates who mightiisentencing, it
allows us to claim success without even addrespuiglic safety in
imposing sentences. We inevitably then do a fase/gob of preventing
future criminal behavior by those we sentence thanvould were we to
make a responsible attempt to achieve the besicpsidlety outcome.
Because the result is avoidable crime, we arerfgehe arguments that
produce more severe sententeshich, in turn, increasingly burdens
those minorities already disparately burdened lpancerationism and
thereby exacerbate the most corrosive form of digpa

In short, avoiding responsibility for public safeiynd constructing
guidelines that direct attention away from the ictpaf sentencing on
social well-being inherently fails to reduce priggowth and its disparate
impact on minorities.

IV. THE STATIC FACTOR ISSUE ANDDISPARATEIMPACTS

In the lexicon of risk and needs assessment, “cogenic” factors are
those circumstances or characteristics of an offertdat sufficiently
correlate with criminal conduct to allow an assessnof the risk that an
offender presents of criminal behavidAmong these are “static” factors
that we cannot change. Some are matters of bidhganetics, such as
age>® gender, and ethnicity. Other factors such as caifrhistory, age at
first entry into the criminal (or juvenile) justicgystem, or childhood
circumstances are unchangeable only because theyaa@imulated in the
past.”’ “Dynamic” factors are those that are prospectiwlgngeablé®
Most significant among the dynamic factors are ¢hdesignated as
“criminogenic need$ because they identify concomitants of criminal
behavior that correctional or other interventioas alter in the hopes of
reducing future criminal behaviot The criminogenic factors list typically
includes criminal history and childhood abuse {sfaaintisocial values
(“criminal thinking”), pro-criminal associates, sthnce abuse,
unemployment and educational deficits (dynarffic).

54. Michael Marcustarly Adopters and Power Usesupranote 1, at 69.

55. The propositions in this paragraph are comkmawledge to probation and corrections
departments steeped in “evidence based practisestélatively new to the culture of sentencing.
A concise history and description of risk and nesdessment, and the related “responsivity
principle,” is AMES BONTA & D.A. ANDREWS RiSk-NEED-RESPONSIVITY MODEL FOROFFENDER
ASSESSMENT ANDREHABILITATION 2007-06 (Canada 2003)yailable athttp://www.publicsafety.
gc.calres/cor/rep/_fl/Risk_Need_2007-06_e.pdf.

56. Age changes, but we have no control overdittifpg aside capital punishment). It is
treated as a static factor for these purposestdimpact on risk is generally that most criminal
behavior “ages out” as offenders get older. Excgystinclude some species of sex offenders and
many offenders with personality disorders.

57. BONTA & ANDREWS RIsk-NEED-RESPONSIVITYMODEL FOROFFENDERASSESSMENT AND
REHABILITATION 2007—-06supranote 55, at 4.

58. Id.

59. Id. at 4-5.

60. For example, risk (and needs) assessmentnmstits vary considerably in their inclusion
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Some of the resistance to risk assessment takésthef protestation
that it is “unfair” to consider static factors owehich an offender has no
control in determining a sentence. The Reportezegobjection primarily
to static factors related to protected classes:

Judge Marcus’s software incorporates an offendgaisder
and race as correlates of post-sentence recidividme.
consideration of race is disapproved in Tentativ&tNo. 1,
§ 6B.06(2)(a) (2007), and is almost certainly urstitutional,
while consideration of gender for the narrow pugokrisk
and needs assessments is expressly permitted bsviksed
Code, id. § 6B.06(4)()

There are two reasons for allowing consideratiogtbhicity. First, to
the extent that discrimination has exaggeratedrih@nal history of some
offenders, it is both fair and even arguably caastinally required (and in
any event responsible and hardly racist) to analygm separately from
cohorts whose history was not so exaggerated.&hatrmay well be that
an offender seems appropriate for a less sevetersnwhen compared
with others subject to similar improper exaggeratinstead of as part of a
cohort composed of many whose criminal historyhis $ame without
exaggeration. In other words, failing to separatedata may compound
and exacerbate the impact of past racial bias enattiministration of
criminal justice.

Second, crucial to any rational approach to crgribat after we assess
an offender’s risk and criminogenic needs, we radpo a manner likely
to produce the intended result in light of the nffer's “responsivity”:
“learning style, personality, motivation, and bmeml (e.g., gender or
race) characteristic§®*Many programs, some custodial, are designed to
target specific minorities. Without separating adtbdased on this kind of
data, we may well lose opportunities for more dffecand less punitive
dispositions that are particularly useful becaussy tmore effectively

or weighing of such factors, and the field is glyaenerating new instruments and revisions of
former versions that are thought to be best foiouarclasses of offenders. What works well on
general populations of offenders may not work a eresex offenders, recidivist drunk drivers,
domestic violence offenders, or juveniles. Instrote@lso vary as to what type of criminal behavior
they predict. For example, some are designed tigireiolence and some domestic violence in
particular.

61. MoDEL PENAL CODE: SENTENCING, Reporter’'s Not&0 (Council Draft No. 22008). The
“software” reference is to sentencing support togés have developed to display outcomes
measured by recidivism for similar offenders seog¢ehfor similar crimes. Those tools do not
purport to be risk assessment instrumeSeeMichael Marcus Sentencing in the Temple of
Denunciation: Criminal Justice’s Weakest LidkOHIo St. J.CRIM. L. 671, 673, 678 (2004%ee
generallyMichael Marcus, Smart Sentencirsgipranote 1 (discussing the flaws in the existing
sentencing approach).

62. BONTA & ANDREWS supranote 55, at 1, 5-7.
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address criminogenic circumstances, learning stgleife experiences
commonly bundled in the groups they tartjetVe certainly know that
some modalities of treatment work best if desigiedsuch minorities.

Medicine is full of examples of diagnostic and treant protocols that
reflect the varying prevalence of disease and desoamong patients by
gender and ethnicity; effective public health measuoften require

adjustment of tactics to cope with minority culsifé

To insist that we forgo the beneficial potentiatite facility to separate
data as described is to insist, in many applicatidhat weexacerbate
racism and unnecessarily forgo opportunities tacabarm. It is hardly
constitutionally compelled.

Skeptics of risk assessment—many of the same vdiegsdeem it
“preventive detention” or “punishment for futurense”—condemn any
reference to static factors whether or not relaaqutotected class€3The
divide over static factors, similar to the Repdgtequalms about risk
assessment in general, reflects the dysfunctionaddt of the archaic reign
of just deserts. If the purpose of sentencing iigiunent in the sense of
imposing pain in some moral proportion to the hasrmess of the
offender’s violation of social norms—if it actualiyakes sense to define
the goal of sentencing by concepts of aggravatiomaitigation—then of
course it is wrong to use mafsgtatic factors to “aggravate” a sentence by
increasing its severity. It is also appropriateybeer, under a just deserts
paradigm, to use sympathetic static factors—suchithood misfortune,
youth, or mental disability—to “mitigate” a sentenby reducing its
severity. Given the prevalence of references toaaggion and mitigation
in sentencing schemes, many unsurprisingly shy dwwayconsideration
of circumstances over which an offender has norobwhen arguing for
the harsher end of an available sentence.

At a recent conferend®,a judge in the audience asked whether the

63. Fortunate communities commonly have programsibmestic violence victims who are
mothers of infants or young children; at-risk Hisjga Asian, or African American youth, or those
attracted to gangs; gay teenagers; American Indigthsalcoholism; and some sexual minorities
such as transsexuals. Our sentencing supportdoaist yet have access to all the data necessary to
track all of these variables.

64. The ability to separate cohorts also pernst®udetect improper disparity in sentencing,
which probably explains much of the opposition hattability; concealing racism is often the
agenda of “color-blindness.”

65. See, e.gLORETTACAPEHEART& DRAGAN MILOVANOVIC,, SOCIAL JUSTICES3-55 (Rutgers
University Press, 2007); David Ros@cked up to make us feel betfdEwsTATESMAN (Mar. 19,
2007),available athttp://www.newstatesman.com/politics/2007/03/pslson-sex-act-life; Paul H.
Robinson,Punishing Dangerousness: Cloaking Preventive Daiaras Criminal Justicel14
HARv. L. Rev. 1429 (2001).

66. For purposes of this analysis, it does notanathether we carve out past criminal history
from those (static) factors legitimately considenmedust desert sentencing, on the theory that
accumulating the criminal history was the produdilameworthy past choices.

67. Wisconsin AIM Site Visit Conferenédfective Justice Strategies SubconWis. Court
Sys.(Nov. 20, 2008).
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Virginia risk assessment application, while cougtyouth as a factor
enhancing risk, considered the brain developmerddofiescents. The
presenter explained that the literature suppoltechotion that in general,
younger offenders are at a higher risk of reoffagdhan older offenders,
all other variables being equl. The questioner was obviously
unimpressed. It is, after all, entirely consistenith the dominant
sentencing culture that when attempting to infleeagudge’s sentencing
discretion, a prosecutor will emphasize what absut the offender, his
history, or the latest crime that should angertubeaoffender, while the
defense attorney will mine youth per se, childhdeddship, social or
mental dysfunction, or addiction to invoke sympattoy influence
sentencing discretion in favor of the offender.

Rational sentencing demands that we confront timsradiction. If the
purpose of sentencing is public safety, many ofaftiebutes that might
make us feel sorry for an offender also suggesthiesoffender represents
a higher risk than another offender who is similat does not possess
those attributes. In other words, the dominant esesihg culture is
backwards from a public safety standpoint—the naysfunctional an
offender’s childhood or intractable his addictiadhe more likely the
offender represents a risk to society. But recaggizlevant differences is
also critical to discovering and vetting disposisdhat reduce the criminal
behavior of disparate cohorts. Youth may indicateeased risk, but may
also increase responsivity to interventions thdtice that risk.

Just as we should consider gender, ethnicity, agt disability when
relevant to diagnosis and treatment in medicine,stveuld do so in
sentencing when the result is a more effectiveadisipn measured by
reduced criminal behavior. For example, it is atisiar invoke “equal
treatment” to insist that we imprison all repeabperty offenders for
thirty-six months, just because public safety mayednd that sentence for
the highest-risk offenders among them, when diffees such as age and
gender make alternate sanctions far more likebgtsuccessful in terms of
crime reduction for many members of the cohort.aféenot treating like
offenders alike if we insist on ignoring factorsathmake them quite
unalike in risk and responsivity to treatment. Altigh we can and should
insist that we do not use such distinctions furtbedisfavor a protected
class, these factors otherwise may legitimatelyitand in favor of
incapacitation at higher risk levels. This may hekplain why many
academics, refugees from last century’'s rehahditaéra, and defense
attorneys want to avoid acknowledging public saBythe purpose of
prison.

This tactic of avoidance, however, has been disastas a means of
restraining overuse of prison. When research rededlat treatment was
not actually delivering public safety, abandonmafrthe medical model

68. Id.
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ushered in the explosive growth of imprisonmenésahat makes the
United States ironically the world leader both ineeldom and
incarceratiorf? The guidelines movement has proved incapable of
reversing that growth. As long as we continue sisinon the adequacy of
retributive analysis to distribute prison beds,wicontinue to generate
avoidable victimizations that drive the demandtf@ only solution our
misdirection teaches the public to seek: increaseatceration.

The only way out of this addictive relationship hvietributiori® is to
recognize the public’s right to demand that crirhjastice in general, and
prosecutors and judges in particular, be accouatdsl our impact on
public safety’ When we accept that accountability, demonstrate
competence at smarter sentencing, and produce scoess at reducing
recidivism by wisely allocating the entire realmcofrectional resources,
we will at least have standing to explain to thblfthe tragic error of our
present paradigm. We would have standing to explehmeasured by
public safety, what works best varies with the iodfier—the offender’s risk
and needs—and the availability of dispositions Wiitreduce or restrain
that risk, and that unwarranted severity and mexllese of prison often
threatens, rather than protects, public safety.

In fact, prison is the rational and appropriateichéor some offenders,
while it is wasteful, counterproductive, and ndtequently brutally cruel
for others. We can hope to produce roughly a 3@#saton in recidivism
among many common offenders if we demand thatribgrams to which
we send them are properly designed and administanelcappropriate for
each offender’s criminogenic needdle can demonstrate that many of

69. Michael Marcuskarly Adopters and Power Usersupranote 1, at 68; Bv CENTER:
ONE IN 100,supranote 14, at 5.

70. Cyclical budget restraints mitigate prisorvgitg and guidelines may slow it. However, a
way “out” is one that has potential teverseit. Other methods that typically mitigate but dat n
reverse prison growth include manipulation of ptabaand post-prison supervision revocation
standards, term-reduction schemes such as “aliegnisicarceration” and some reintegration
schemes that shift prisoners into transitional gaents. The relationship is addictive because
retributive policy increasingly imprisons offendenghose criminality is increased by their
imprisonmentSeesupranote 18 and accompanying text. The increased maiity fuels increased
pressure to increase imprisonmefee supranote 54 and accompanying text. As with most
addictions, increased consumption simply drivessased consumption and reduced satisfaction.

71. |speak as ajudge, because judges make siegtehoices that inherently have an impact
on public safety whether or not we intend or attetogproduce that impact. | include prosecutors
because their plea bargaining policies and behsidigve an enormous proportion of sentencing.
Defense counsel have other obligations, of colmsetheir fealty to their clients requires thatythe
be competent to recognize and exploit circumstatizsender public safety concerns supportive
of the outcome clients desii®eeMichael MarcusEarly Adopters and Power Usessipranote 1,
at 113-18, 120-26.

72. See, e.g STEVEAOS ET AL, WASH. STATE INST. FORPUB. POL’ Y, EVIDENCE-BASED PUBLIC
PoLicy OpTIONS TOREDUCEFUTURE PRISONCONSTRUCTION CRIMINAL JUSTICECOSTS AND CRIME
RATESOLYMPIA 16 (2006)available athttp://www.wsipp.wa.gov/rptfiles/06-10-1201.pdpéer
K. Warren Evidence-Based Practices and State SentencingPo#a Policy Initiatives to Reduce
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the lower-risk offenders swept into custody by iogreasingly draconian
approach to sentencing will ultimately produce macgimizations than
would occur had we instead employed appropriate nconity-based
dispositions”®> And we can realistically entertain the hope thatpublic
will respond to the need to fund effective progranmsany of which are
far more cost-effective than prison for many commarhorts of
offenderd*—when we begin to behave as if we believe sentgnisiabout
public safety and that good programs can actualikwn many offenders
in and out of custody.

We do not behave as if we believe sentencing istgimablic safety if
we maintain that evidence-based practices areapmyopriate for lower-
level crimes, or even if we accept the role of Eskessment at the highest
and lower levels. This notion that most senteng@ngposes are fully
satisfied by proportional severity for the bulk thie criminal justice
population—those beyond our comfort with the lessairthe evidence—
is unfortunately popular with many self-proclainssshtencing reformers.
They shrink from recognizing the efficacy of incapation to reduce crime
and therefore prefer “limiting” retributive theoity science for allocating
prison terms among those who must be imprisdhéchis notion is
ineffective because it has failed to reverse prisgrowth,
counterproductive because it spawns avoidablemzstions that fuel
increasingly draconian sentencing laws, and peyagbecause it enables
the public fallacy that increasing severity is best answer to crime—a
fallacy that retributivists are all too eager tqlext.

Surrendering mainstream sentencing to just desag®bviously not
assisted in achieving particularly humane limitssentencing, and it has
failed to achieve the sort of public and policy goft necessary to obtain
sufficient resources for effective treatment armgpamming. Instead, this
surrender has profoundly sabotaged the credibilftyevidence-based
sentencing among the general public by supportiegharges of bias in
favor of leniency. “Evidence-based practices fisrenulation that surfaces
almost exclusively in arguments for treatment alter@ative sanctions,
but rarely appears to follow the evidence whemibfs to incapacitation.
That apparent bias also deters acceptance ofssg@sament and evidence-
based practices among potential allies of reformérs genuinely seek

Recidivism 82 IND. L.J.1307, 1308-09 (2007).

73. See supraote 18 and accompanying text.

74. SeeAOs ET AL, supranote 72, at 9-11 & ex. 4.

75. The Reporter’s opening announcement for thedéiBenal Code sentencing revision
relied substantially on the work of prominent acaibs who disparaged the use of prison as a
crime-reduction tactic, deeming this strategy fepldying prison “selective incarceration.” Kevin
Reitz,Plan for Revisionsupranote 2 at 552-57, and authorities cit&ke alsdichael Marcus,
Early Adopters and Power Usesipranote 1, at 68—70. That the criminal justice sydtesbeen
grossly inept in allocating prison resources tos@ublic safety does not mean that we should not
use prisons for public safety—just that we mustrgath better at doing so, which necessarily
implicates risk and needs assessment.
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public safety rather than retributive justice.

None of this means that proportionality has no.rdMeral restraints
properly provide limits on the dispositions we sldompose on a given
offender or for categories of behavior and circianses. Absent a
sufficiently blameworthy criminal act, we have nasimess using the
criminal justice system to force a minor offendetoi six months of
custodial treatment merely because it is mostyikelreduce his future
criminal behavior—any more than we should conwicheone accused of
drunk driving because we would like to see hinrgatment.

In fact, the public is way ahead of us on this éssand far more
supportive of rehabilitation than policymakétsPublic support for
rehabilitationand public safety represents a potential resource hwbic
addiction to retributivism has so far precludedros exploiting. When
we accept responsibility for public safety and amkledge that
incapacitation is the appropriate means to thaf@ensbme offenders, we
will be far more likely to achieve meaningful semtang reform—
measured by reduced harm both to potential viceamd to sentenced
offenders. But we cannot make any progress asdsme allow judges,
attorneys, and policymakers to invoke “just deseat§just punishment,”
or “a sentence that fits the crime” as an adegpattbrmance measure.
Instead, we must identify the legitimate componefitsiesert and the
public value purposes lurking within its curtilagend then require that
those purposes compete with best practices tovacteduction in criminal
behavior only when and to the extent demonstrabtessary.

V. How TOCIvILIZE JUSTDESERTS

Just as we were able to recover from the “nothiogke’ era with
responsible attention to data about what does es dot work on which
offenders’’ we are fully capable of civilizing just desertstBefforts start
with the same realization: that proclaiming, deuggiand pretending that
we serve the public value purposes of sentencipgisas much magical
thinking as the same approach to serving the pualiety purposes of
sentencing. Just as imprisonment does not procerugepce because we
had hoped that it would (and a jail sentence ilydikely to make many
offenders think twice about their choices next dinatempting to fit the
punishment to the crime does not accomplish théguhlue purposes of
sentencing just because we wish that it would.

At least we have known all along that the publifesapurposes of

76. See supraote 21 and accompanying text

77. The era was inaugurated in 1974 by RobertiNsa, who soon recognized that he
overstated his case. Michael Mardidarly Adopters and Power Usestipranote 1, at 68 & nn. 4—
5. That we werableto recover does not mean that we have recovesedtfre notion that nothing
works, or that we have become generally responsibletting programdd. Indeed, we generally
insist on assigning programs by symmetry with tienaler’'s charge rather than responsiveness to
his needsld. at 104 n.75.
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sentencing have to do with crime reduction, and dné quibble

connected to identifying these purposes has coadetm what extent,
whether, or when general deterrence competes&dgitlivism reduction as
the most realistic tactic to employ to the end aime reduction.

Recidivism reduction and incapacitation are usutdlymore realistic
objectives than general deterrence, and generairdate—to whatever
extent it is a viable expectation—depends far mamecertainty and
celerity than on severity for its impact, and thrasely assists in the
selection of a particular sentence in most c&ses.

The legitimate public values purposes bundled lktjunst deserts”
are, | submit, thes€ obviating vigilantism and private retribution;
promoting pro-social values, such as respect pthperty, persons, and
rights of others; serving the legitimate needs wme victims; and
promoting respect for legitimate authority (“publitrust and
confidence”)*® Proportionality, denunciation, and restorativeijiesare
among the means by which we seek to promote pnalsadues.

It is, of course, true that quantifying the impatsentencing on these
components of public values is more challenging tharely detecting the
recidivism of those we sentence. But this is nasgdor using a slogan in
their stead, let alone for forgoing measuremerusfperformance in its
name. After all, the Reporter would have sentencmgmissions base
their promulgation of desert-ordering guidelinesesearch concerning the
extent to which sentences serve their purposes;hwihi his paradigm
includes “appropriate severit§"The Reporter's nod toward research is
insufficient. First, while encouraging researchirhposes no requirement
that the service of any purpose related to “appatgrseverity” be
plausibly promoted by sentencing, while forbidding pursuit of any other
sentencing purpose absent a finding of reasonablgility®? In other
words, he would have commissions survey society rfotions of

78. See, e.gMichael MarcusEarly Adopters and Power Usestpranote 1, at 81-82 n.43,
and accompanying text; Michael Marcusmiting Retributivism supranote 1, at 315 n.65.
“Celerity” is swiftness, apparently selected faratliterative contribution to “certainty, celeraynd
severity” in general deterrence lexic@eee.g, RONALD L. AKERS, CRIMINOLOGICAL THEORIES16—
33(1999).

79. |believe that the text captures all legitieqatirposes of sentencing that are not utilitarian,
but if there be more, the proposed analysis stithdnds that they, too, not compete with evidence-
based purposes unless themselves evidence-based.

80. Michael Marcuskarly Adopters and Power Usesupranote 1, at 88—95.

81. CompareMoDEL PENAL CODE: SENTENCING § 1.02(2)(a), at 1 (Tentative Draft No.1,
2007) (sentencing purposes include proportionaterisg), with MODEL PENAL CODE: SENTENCING
§ 1.02(2)(b)(vii), at 2 (Tentative Draft No.1, 2Q07intending to encourage research on
effectiveness of sentences in achieving sentepeingpses)and MoDEL PENAL CODE: SENTENCING
§ 6A.01(2)(d), at 46 (Tentative Draft No.1, 200/8quiring commission to base promulgations on
research).

82. MoDEL PENAL CODE: SENTENCING § 1.02(2)(a), at 1 (Tentative Draft No.1, 20059
Michael MarcusEarly Adopters and Power Usesupranote 1.
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appropriate severity, but impose no requiremeritahg sentence serve
any purpose if imposed within promulgated limitseterity. Second, he
goes no further than “appropriate severity,” andeny fails to
acknowledge, articulate, or respond to the notibat t‘appropriate
severity” is, along with other requirements in soggd furtherance of
public values, but a means to ends that need tddbgtified®
Understandably, the result is that the Reportes do¢hing to encourage,
much less assure, that sentences serve any sysbtspar

Although the impact of sentencing on public valisesore difficult to
assess than sentencing’s impact on recidivism,absgssment is hardly
beyond the scope of social questions we routiredgarch and rely on in
other fields. Many important human endeavors—inicigdfinance,
marketing, politics, public health, and insurancesavily rely upon
analogous research to determine which means arelikelg to produce
the desired resuff. Within the world of justice systems, the National
Center for State Courts supports court performamegsures to assess the
level of public confidence in access to and thenéss of court®> and
researchers have produced substantial materialt giadalic attitudes
toward sentencirithat would provide a firm basis for responsibgiiny
into how sentences do, or do not, meet or affeblipexpectations. This
sort of inquiry ought to be among the highest nghi of sentencing
commissions, second only to pursuing best evidefsehat works on
which offenders to reduce their future criminal &eibr®’

Even before we have abundant resources that aduressentencing
choices cover each of the means by which we migiiviespublic values,
there is much to be said for merely insisting aateonal articulation of
when, to what extent, and with what assurance angearn for public
values ought to influence a sentencing choice. yrerperience, merely
focusing on the question of general deterrencessam®st prosecutors to
disavow deterrence as a plausible outcome of antgrseing choice. “Send
a message” advocates often retreat when asked higr actual
understanding of how our sentencing actually imppotential offenders
or public trust and confidence. Just having thssdssion may strip away
nonsensical competitors for best outcomes whereseiny offenders

83. The Reporter’'s promulgation of sentencing pses confuses means with ends served by
those meansSeeBurt W. Griffin & Lewis R. Katz,Sentencing Consistency: Basic Principles
Instead of Numerical Grids: The Ohio Plab3 CGse W. Res. L. Rev. 1, 7-8 (2002); Michael
Marcus,Early Adopters and Power Usesupranote 1, at 88—89.

84. SeePETERL. BERNSTEIN, AGAINST THEGODS. THE REMARKABLE STORY OFRISK 1 (1996).

85. NAT'L CTR. FORSTATE COURTS CouRTooLS. A COURT PERFORMANCEFRAMEWORK, 5
(2005), available athttp://www.ncsconline.org/D_Research/CourTools/JoolsWhitePages-
v4.pdf.

86. See supraote 21 and accompanying text.

87. Michael MarcusEarly Adopters and Power Users, supmate 1, at 103, 133-36;
Michael MarcusLimiting Retributivismsupranote 1, at 296.
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whose crimes are addiction driven with no actuakim. And, most
victims who appear to exercise their emerging ggtt be heard at
sentencing actually focus their concerns on prawgffiture crimes, rather
than on extracting retribution. When a victim expéthe need for a sense
of tangible justice because an identification thaftne has seriously
disrupted her life, and when a victim of violentwe or her spokesperson
conveys the impact of that crime on a life, a fggor a community, we
can actually make an effort to consider what abélaentencing choices
might actually and properly respond. Victim inpaiain entirely legitimate
(but not necessarily determinative) source of imf@tion about what it
takes to promote the public values at stake atseirtg. Of course, that
input also helps us assess and address the vidwmseeds.

In the great majority of sentencing occasions, ingrpublic values
does not compete with serving crime reduction tghobest efforts to
reduce recidivism. Even when there is some tenbietwveen those
objectives of sentencing, adjusting the means hglwto pursue crime
reduction can usually accommodate public value gaep without
compromising public safety or imposing any moreesesentence than
that most likely to serve crime reduction. Therm af course, significant
exceptions. Negligent homicide cases involving reridivist drunk
drivers; some shaken baby tragedies involving youttparental
desperation rather than systemic violence; and sotregamilial sexual
child abuse cases often require a more severe neenttan crime
reduction purposes alone would require. On suchsions, the need for
tangible justice for survivors, the therapeuticdseef child victims who
might otherwise believe themselves responsiblerafairement that we
comport with public notions of right and wrong tcaimtain trust and
confidence, and meaningful response to the soalalkg implicated call
for punishment beyond that sufficient to accomptisk management and
the prevention of future criminal behavior. At tlighest levels of crime,
and thus, usually, of risk, the length of incapatain necessary for
adequate social protection is concomitantly appatgrfor serving the
public values sentencing should serve.

What is critical, however, is that we must not came to allow mere
unreasoned invocation of proportional severitystjpunishment,” or the
pretense of treating like alike to excuse us franmeftll sentencing choices.
Such excuses are the source of most sentencingnatysh.

VI. CONCLUSION

The Reporter's misgivings about risk assessment udtienately
unfounded, but they help explain his choice of oedebut opaque just
deserts over public safety as the lodestar for stiggam sentencing. That
choice allows those who negotiate or impose seeterto avoid
accountability for achieving any social purposent8ecing so freed from
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accountability subverts public safety, betrays muiblist and confidence,
brutalizes victims of avoidable crimes and offesdpunished with no
benefit to society, and squanders public resourd¢eational and
accountable sentencing occurs within the boungsagortionality, but
within those bounds exercises best efforts to gaudic safety and public
values. Best efforts require use of risk and nesdsessment, and deliver
sentencing responses with due regard as well teitbemstances that
determine the offender’s responsivity. Best effdoisus on preventing
recidivism unless public values require some dendrom that focus.



